PARTNERING AGREEMENT

This Agreement made and effective as of              ,  2001

between


CAPIX Limited

Of Level 2, 159 High Street, Prahran VIC 3181 Australia (“CAPIX”)

And 

___________________________________________________

_______________________________________  (“Partner ”)

BACKGROUND

A.
CAPIX owns, develops and supports software products for use in the financial services market.

B.
Partner is a provider of Information Technology consulting services and has a number of clients in the financial services market. 

C.
CAPIX has requested that Partner assist it in sales and marketing the Products in the Territory to the Clients.

D.
CAPIX and Partner agree to work together to sell and market the Products to Clients in the Territory on the terms of this Agreement.  

1.
DEFINITIONS

1.1
The following definitions apply in this document:

Activities means the marketing of the products by the parties (either individually or collectively) to Clients, with a view to securing Licenses of the Products from Clients, within the Territory.

Agreement means this Partnering Agreement.

Clients means current and potential clients of either or both parties.  

Commission means the fee payable by the CAPIX to Partner in respect of each License, calculated as 50% of the software license fee paid by any clients introduced as part of this teaming agreement.

Confidentiality Agreement means the Confidentiality Agreement between the Parties, a copy of which is attached.

“Confidential Information” has the meaning set out in the Confidentiality Agreement.

Customer means any of the following who enter into a License during the term, or within 6 months after the termination or expiration of the Agreement:  

(a) any Client introduced by Partner, including without limitation new or potential and existing Clients of Partner;

 (b) any new or potential Client introduced by the collective efforts of Partner and the CAPIX; and

(c) any existing Client of CAPIX from who new business is procured as a consequence of the collective efforts of Partner and the CAPIX, or the individual efforts of Partner.

Documentation means operating manuals and other printed materials relating to the Products. 

Effective Date means the date of this Agreement.

Intellectual Property Rights means rights relating to trademarks, registered designs, patents, applications for any of the foregoing, copyright, design rights, know-how, trade and business names, moral rights, publication rights, performance rights, trade get-up, goodwill and any other similar protected rights in any country.

License means a license, procured by either party as a result of the Activities, which is entered into between the CAPIX and a Customer for the use of the Products in the form set out in Schedule [  ].   

Products the Software described in Schedule [ ] and any enhancements, modifications and upgrades to the Software .  

Party means the Partner or CAPIX as the context requires.

Products means CAPIX Internet Exchange (CiX) and CAPIX Treasury Manager (CTM) and any modifications, enhancements and upgrades to the Products.  

1.2
The headings to the clauses of this Agreement are for reference only and shall not affect the interpretation or construction of this Agreement.

2.
TERM and TERMINATION

2.1
This Agreement is effective from the Effective Date and shall expire 12 months from the Effective Date (the “Initial Term”). 

2.2
Unless terminated by either party by 30 days notice prior to the expiry of the Initial Term, this Agreement shall be extended by a further 12-month term.  

3.
RELATIONSHIP

3.1
The Parties agree to work together in a co-operative manner to perform the Activities.   

3.2
Nothing in this Agreement shall be deemed to constitute, create, give effect to or otherwise recognise a joint venture, partnership, or formal business entity of any kind, and the rights and obligations of the parties shall be limited to those expressly provided in this Agreement.  

3.3
Neither party has power by virtue of this Agreement to make, vary or release contractual obligations on behalf of the other party or to represent that a partnership has been constituted, or that it has any such power.  

4.
LICENSE TERMS

4.1
The Products will be Licensed to Customers on the terms of the attached License Agreement.

4.2
Neither party shall supply the Products to a Customer if that Customer has not entered into a License.

4.3
CAPIX grants Partner a license to use, modify or copy the Products, for the duration of the term, to the extent necessary to perform the Activities.

5.
MUTUAL OBLIGATIONS

5.1
Each party shall:

(a)
Use all reasonable efforts to perform the Activities;

(b)
Continue to exert all reasonable efforts throughout any negotiations concerning any contracts or Licenses with Clients that may result from the Activities;

(c)
Maintain records in accordance with Clause 10.5 and keep the other party informed of all inquiries and potential opportunities to secure Licenses or contracts from Clients arising from the Activities;

(d)
Refer to the other party any information that may affect or assist in the sale, licensing or marketing of the Product, including without limitation Client information; 

(e)
Not enter into an agreement, contract or License with a Client in relation to the sale or license of the Products or any product similar to the products within the Territory during the Term without the written consent of the other Party; and

(f)
At all times, act in good faith towards one another and provide such co-operation and assistance in relation to the Activities as the other party reasonably requires.

6.
CAPIX’S OBLIGATIONS

6.1
CAPIX shall: 

(a)
Pay the Commission to Partner in accordance with Clause 10.

(b)
Promptly comply with its obligations to Customers, including the supply and maintenance of the Products to Customers in accordance with the License.

(c)
Maintain registration of all relevant Intellectual Property Rights and of all names relating in any way to the Products.

(d)
Provide Partner and its relevant sales personnel with such training in the use and installation of the Products as Partner reasonably requires in order to facilitate the performance by Partner of the Activities, such training to be provided at times and locations as agreed between the Parties.

(e)
Provide Partner with up to date, accurate and complete:

Information regarding enhancements, upgrades or new releases of the Products; 

Information regarding existing education and training courses relating to the use of the Products; 

Documentation; and

Promotional documentation as available to the CAPIX, in adequate quantities for distribution to Clients;

7.
WARRANTIES

7.1
The CAPIX warrants that:

(a)
It has authority to enter into this Agreement; 

(b)
The Products do not infringe the Intellectual Property Rights of any person.  

(c)
The Products will perform in accordance with the specifications and descriptions contained in the Documentation.

(d)
The Products as supplied to Partner or Customers incorporate all current updates, enhancement, alteration, changes or other modifications.

(e)
It shall promptly rectify or, if necessary replace any Products at its own option and expense if it is found to be defective or in breach of any of these warranties or any additional warranties contained in the License.

(f)
Any rectified or replaced products shall comply with these warranties and any additional warranties contained in the License; and

9.
INTELLECTUAL PROPERTY RIGHTS

9.1
The Intellectual Property Rights and title in and to the Products, the Documentation and all training and promotional materials relating to the Products provided by CAPIX to Partner shall belong to CAPIX.  

9.2
Each party acknowledges that the information relating to the existing Clients of a party provided in performing the Activities is valuable proprietary and confidential information of that party.  Each party grants the other party a non-transferable license to use its the information relating to its existing Clients for the exclusive purpose of performing the Activities pursuant to this Agreement

9.3
Subject to Clause 9.2, the Parties agree that all information relating to new and potential Clients arising from or in relation to the Activities will the property of the party that generated or originated that information.

10.
COMMISSION AND EXPENSES

10.1
Partner will be paid the Commission in respect of each License of the Products arising from or in relation to the Activities during the term, or within 6 months after the termination or expiration of the Agreement:  

10.2
Subject to Clause 10.3, the Commission represents the total amount payable by the CAPIX to Partner under this Agreement.    No additional charges will be payable by the CAPIX to Partner, other than GST which will be payable in accordance with the GST Law.  

10.3
In the event that the Activities result in a Client entering into or proposing to enter into any other contract or agreement with a Party during the term, or within 6 months after the termination or expiration of the Agreement, the Parties agree:

(a)
To inform the other Party with a view to agreeing a work share appropriate to their product base, skills and experience and an apportionment of the proposed fees between the Parties; and

(b)
In negotiating any contract or agreement with a Client, each party shall use all reasonable efforts to obtain the Client’s consent to the other Party performing such  work share as a separate contractor, sub-contractor, or on such other terms as the Parties and Client agree; 

provided that, unless the Client is an existing Client of CAPIX’s and the proposed contract or arrangement is procured as a consequence of the individual efforts of the CAPIX, Partner shall be entitled to a minimum fee (“Introductory Fee”) in respect of such contract or agreement calculated against the contract or agreement value in a proportion no less than the proportion which the Commission represents to the License fees payable under a License.   

10.4
Except as otherwise provided in this Agreement, each Party will bear all expenses which it incurs in connection with its Activities, any negotiations concerning any License or contracts with Clients which may result from the Activities, and all other efforts under this Agreement.  

16.1
During the Term and for a period of 7 years after termination or expiration, the Parties must maintain separate and accurate records relating to the Activities and any contract, agreements or Licenses arising from the Activities.  

16.2
Subject to reasonable notice and at reasonable times, a representative of a Party may inspect, verify and take copies of all or any records referred to in Clause 10.5.  Each party agrees to give all reasonable assistance to the inspecting Party.

16.3
If an audit carried out under clause10.6 discloses material or persistent errors or breaches in a party’s performance of its obligations under this Agreement the party in default must:

(a)
Promptly pay to the other party the cost of the audit; 

(b)
Promptly pay to the other party any amounts due but unpaid disclosed by the audit, together with interest on such amounts at the maximum rate enforceable at law from the date such amounts should have been paid; and

(c)
Rectify the error or errors disclosed by the audit.

11
CONFIDENTIALITY

11.1
Each Party acknowledges and agrees that all information relating to this Agreement, including without limitation all information relating to the Activities, Products and Clients is Confidential Information and is subject to the terms and conditions of the Confidentiality Agreement.

11.1
Each party agrees not to use the Confidential Information for any for any purpose other than the for the purpose of the Activities. 

11.2
Each party acknowledges that its obligations under this clause survive termination of this Agreement.

12.
INDEMNITY AND LIABILITY

12.1 Subject to the balance of this Clause 12, each Party agrees that the other Party's liability for damages under this Agreement; howsoever arising (including, without limitation, for breach of contract (other than non-payment) or for negligence or other tort) shall in no circumstances exceed $50,000 per event or $100,000 in aggregate.

12.2 Neither Party shall have liability to the other Party under or in connection with this Agreement, howsoever arising, for damages in respect of loss of profits or contracts or for special, indirect or consequential loss or damage.

12.3
Neither Party's liability in negligence for causing death or personal injury shall be limited.  Each Party shall indemnify and save harmless the other Party from and against all claims for bodily injuries, including death, or damage to property caused by a negligent act or omission of the Party or its employees in connection with this Agreement.

13.
STAFF

13.1
Each Party agrees that when its staff is present on the premises of the other Party it will ensure that such staffs comply with such rules and regulations as are notified by the other Party for the conduct of staff on those premises.

13.2
Each Party agrees that during the period of this Agreement and for twelve months thereafter it shall not employ or engage on any other basis or offer such employment or engagement to any of the other Party's staff that have been associated with this Agreement without the other Party's prior agreement in writing.

13.3
Each Party agrees that if it employs or engages any person contrary to Clause 13.3 the Party in default shall be liable to pay to the other Party liquidated damages in an amount equal to such person's annual salary at the time of leaving the employment of the other Party and that clause 14.1 shall not apply in respect of this liability.

14. 
TERMINATION

14.1
Either party may terminate this Agreement pursuant to this Clause on [30 days'] written notice to the other party.  

14.2
Either party may terminate this Agreement immediately by written notice to the other party, if the other party:

(a)
Commits a serious breach of any material obligation under this Agreement and (where remediable) fails to remedy that breach within fourteen (14) days of receiving written notice of it, such notice to specifically reference this Clause 14.2, the nature of the breach and the steps required to remedy it; or 

(b)
Has a winding up petition presented or enters into liquidation whether compulsorily or voluntarily (otherwise than for the purposes of amalgamation or reconstruction without insolvency) or makes an arrangement with its creditors or petitions for an administration order or has an administrative receiver, receiver or manager appointed over any of its assets or ceases or threatens to cease to trade or generally becomes unable to pay its debts.

14.3
On termination or expiry of this Agreement:

(a)
The Supplier shall immediately pay Partner for all Commission, Introductory Fees or other amounts due and payable up to and including the date of termination;

(b)
Any rights of either party which arose on or before termination shall be unaffected;

(c)
Each party shall return to the other party all Intellectual Property and Confidential Information in its possession or control; and

(d)
The rights and obligations created by any clause of this Agreement which are intended to continue after termination or expiration of this Agreement, shall continue in full force and effect, notwithstanding this Agreement’s expiry or termination, including without limitation Partner’s right to Commission and fees in accordance with Clause 10 in respect of Licenses, contracts or agreements entered into between CAPIX and Clients during the 6 month period following termination or expiration;.

15.
GENERAL

15.1 
Neither this Agreement nor any interest in this Agreement may be assigned, in whole or in part, by either Party without the prior written consent of the other Party, other than to a related entity.

15.2
If any part of this Agreement is held unlawful or unenforceable the offending section or part shall be struck out and the remainder of this Agreement shall remain in effect.

15.3
No delay, neglect or forbearance by either party in enforcing its rights under this Agreement shall be a waiver of, or prejudice, those rights.

15.4
No purported variation of this Agreement shall take effect unless made in writing and signed by an authorised representative of each party.

15.5
This Agreement constitutes the entire understanding and agreement of and between the Parties with respect to the subject matter hereof and supersedes all prior representations and agreements.  It shall not be varied by any oral agreements or representation or otherwise except by an instrument in writing of subsequent date duly executed by authorised representatives of the Parties.  The section and paragraph headings in the Agreement are for convenience only and do not limit in any way the scope of any provision and performance of this Agreement.

15.6
Neither party shall be liable for any delay or failure to perform its obligations caused by an event or circumstance outside its reasonable control.  In such event the party unable to meet its obligations shall promptly notify the other in writing of the circumstances and the time for performance of this Agreement shall be automatically extended by a reasonable period.    If the circumstances still exist 30 days after such notification, either party may terminate this Agreement with immediate effect on giving written notice to the other. 

15.7
Any notice demand, request, statement or other writing required or permitted by this Agreement shall be deemed to have been sufficiently given when personally delivered or mailed by post (3 days after posting in Australia), or by facsimile (at the time and date on the satisfactory transmission advice, or at 9.00am the following business day, if outside normal business hours) attention to the following persons whose address appears at the beginning of this Agreement:


Company:

CAPIX Limited


Representative:
Peter Cooney





Fax. No.:

613-9525-1674


Company:






Representative:






Fax. No.:





16.
DISPUTES AND LAW 

16.1
If a dispute arises in connection with this Agreement, a party to the dispute must give to the other party to the dispute notice specifying the dispute and requiring its resolution under this clause 16 (“ Dispute"). 

16.2
The parties shall first attempt to resolve any such dispute through negotiations between senior executives of the parties who have authority to settle the dispute.

16.3
 If the dispute is not resolved within 21 days after the Notice of Dispute is given to the other party or parties ("First Period"), the dispute is by this clause submitted to mediation.  The mediation must be conducted in Melbourne, Victoria.   The Institute of Arbitrators Australia Rules for the Mediation of Commercial Disputes (Edition 2 - September 1995) as amended by this clause 16 shall apply to the mediation, except where they conflict with this clause.

16.4
If the parties have not agreed upon the mediator and the mediator's remuneration within 7 days after the First Period:

(a)
The mediator is the person appointed by; and

(b)
The remuneration of the mediator is the amount or rate determined by; the President of the New South Wales Law Society ("President") or the President's nominee, acting on the request of any party to the dispute.

16.5
The parties must pay the mediator's remuneration in equal shares.  Each party must pay its own costs of the mediation.

16.6
If the dispute is not resolved within 28 days after the appointment of the mediator ("Second Period"), either party may commence legal proceedings.

16.7
This Agreement is governed by the laws of Victoria and the parties hereby submit to the jurisdiction of the Australian Courts.

SIGNED as an AGREEMENT.

EXECUTED IN TWO ORIGINALS

BY



and

BY



TITLE





TITLE



SIGNED




SIGNED



FOR AND ON BEHALF OF
FOR 

AND ON BEHALF OF PARTNER

CAPIX LIMITED

